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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on April 28, 1960, Sworn in on May 3, 1960 
The United States of America : Criminal No. 568-'60 
Grand Jury No. 755-60. 


Violation: 26 U.S.C. 4705(a), 


Phillip S. Branson F 4704(a) 
7 21 U.S.C. 174 


(Sale, possession and importation 
[ Filed July 6, 1960] of narcotics) 


[ INDICTMENT] 
The Grand Jury charges: 
On or about February 4, 1960, within the District of Columbia, 


Vv. 


Phillip S. Branson did sell, barter, exchange and give away to Cleophus 
A. Robinson, II, a narcotic drug, that is, nine capsules containing a 


mixture totaling about 600 milligrams of heroin hydrochloride, quinine 


hydrochloride and mannitol, not in pursuance of a written order, written 


for that purpose, from the said Cleophus A. Robinson, II, as provided 


by law. 


SECOND COUNT: 

On or about February 4, 1960, within the District of Columbia, 
Phillip S. Branson purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is nine capsules containing a mixture totaling about 
600 milligrams of heroin hydrochloride, quinine hydrochloride and man- 
nitol. This is the same heroin hydrochloride which is mentioned in the 


first count of this indictment. 


THIRD COUNT: 

On or about February 4, 1960, within the District of Columbia, 
Phillip S. Branson facilitated the concealment and sale of a narcotic drug, 
that is nine capsules containing a mixture totaling about 600 milligrams of 
heroin hydrochloride, quinine hydrochloride and mannitol, after said heroin 
hydrochloride had been imported with the knowledge of Phillip S. Branson, 


into the United States contrary to law. This is the same heroin hydro- 
chloride which is mentioned in the first and second counts of this in- 


dictment. 


FOURTH COUNT: 

On or about February 4, 1960, within the D.strict of Columbia, 
Phillip S. Branson did sell, barter, exchange and give away to Cleophus 
A. Robinson, II, a narcotic drug, that is, forty-one capsules containing 
a mixture totaling about 2,280 milligrams of heroin hydrochloride, 
quinine hydrochloride and mannitol, not in pursuance of a written order, 
written for that purpose, from the said Cleophus A. Robinson, I, as 
provided by law. 


FIFTH COUNT: , 
On or about February 4, 1960, within the District of Columbia, 


Phillip S. Branson purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, forty-one capsules containing a mixture totaling 
about 2, 280 milligrams of heroin hydrochloride, quinine hydrochloride 
and mannitol. This is the same heroin hydrochloride which is mentioned 


in the fourth count of this indictment. 


SIXTH COUNT: 

On or about February 4, 19€0, within the District of Columbia, 
Phillip S. Branson facilitated the concealment and sale of a narcotic 
drug, that is, forty-one capsules containing a mixture totaling about 
2,280 milligrams of heroin hydrochloride, quinine hydrochloride and 
mannitol, after said heroin hydrochloride had been imported, with the 
knowledge of Phillip S. Branson, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the fourth 
and fifth counts of this indictment. 

/s/ Oliver Gasch 


A TRUE BILL: — Attorney of the United States in 
/s/ Lewis N. Robertson and for the District of Columbia 


Deputy Foreman 


EE 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS _ 
* * * * * 


Washington, D. C. 
Thursday, November 10, 1960 
The above-entitled matter came on for trial before the HONORABLE 
LEONARD P. WALSH, United States District Judge, at 10:40 a.m. 
APPEARANCES: 
On behalf of the Government: 


JOSEPH A. LOWTHER, ESQ. 
Assistant United States Attorney 


On behalf of the defendant: 


J. LEON WILLIAMS, ESQ. 
* * * * 


CLEOPHUS A. ROBINSON 
called as a witness for and in behalf of the Government, set been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Now, sir, your name is Cleophus - C-L-E-O-P-H-U-S -- 
middle initial A. Robinson -- is that right, sir? A. Yes, sir. 

Q. And Mr. Robinson, what is your occupation? A. Federal 
Narcotic Agent. : 

Q. And how long have you been employed as a Federal Narcotic 
Agent? A. Approximately three years. 

Q. Three years? A. Yes, sir. 

Q. And you work, I take it, in what is commonly known as an under- 
cover capacity, do you not, sir? A. Yes, sir. 

Q. By that I mean, well -- now, I want to direct your attention first 
of all to the date of January the 29th of this year, 1960. Were you working 
in the Washington area as a narcotic agent on January the 29th? A. Yes, sir. 

Q. And I take it that you were in plain clothes, were you? A. Yes, sir. 

Q. Now, did you have occasion on the 29th day of January to see this 
defendant Phillip S. Branson who is seated over here? A. Yes, sir. 

Q. Was that the first time you had seen him, Mr. Robinson? 

A. Yes, sir. 

Q. Where did you see him on the 29th of January and at what time 
of day? A. Corner of North Capitol and O Street, Northwest, Washington, 
D. C., approximately 12:00 p.m. 

* * 
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Q. Now, when you first saw Branson, defendant Branson, on 
January the 29th, did you have any conversation with him, sir? A. Yes, 
sir. 

Q. And was anyone else present at the time that you talked with 
Branson? A. Yes, Sir. 

Q. Who was present? A. Agent Vincent Lozowicki. 

Q. Was Agent Lozowicki also from the Narcotics Bureau of the 
Federal Government? A. Yes, sir. 

Q. Was he in plain clothes too? A. Yes, sir. 

Q. Now, where didthis conversation take place? I mean by that, 
in an automobile, in a restaurant, on the street, or where? A. Inan 
automobile. 

Q. Whose car was it? A. Agent Loziwicki. 

Q. Plain car? A. Yes, Sir. 

Q. Now, I want you to tell his Honor, if you don't mind, please, 
what did you and Branson have to say on the 29th, which was some four 
or five days before the first date charged in the indictment? A. Branson 
walked up to the car and said Sylvester Wallace said he would deliver 
some Heroin to him in a few minutes. 

Q. When Branson told you that Sylvester Wallace would deliver 
some Heroin to you in a few minutes, did you know who he was talking 
about? A. Yes, sir. 

Q. And would you answer this yes or no, please, sir? Had you had 
occasion in your work as a narcotic agent prior to the 29th of January that 
we are now talking about to be in contact with this person, Sylvester 
Wallace? A. Yes, sir. 

Q. You had. Did Wallace have a nickname known to you? A. Yes, 


Q. What was that? A. Milk Shake. 


Q. Milk Shake. Now, when Branson, the defendant, came up to you 
on the 29th of January and told you tha: Wallace would deliver Heroin to you 


in a few minutes, can you tell His Honor whether or not Branson used the 
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name Sylve-ter Wallace, or used a nickname? A. He used a 
nickname. 

Q. Milk Shake? A. Yes, sir. 

Q. Now, was that all the conversation that you had with Branson on 
the 29th day of January? A. Yes, sir. 

Q. Didhe, after he told you that Wallace would come, did he, 
Branson, leave, stay there or what? A. He walked to the corner of 
North Capitol and O Streets and stood there for awhile. 

Q. And did Wallace in fact appear down at your car? A. Yes, sir. 

Q. How long after this defendant Branson told you that Wallace 
would -- Milk Shake -- would show up with some Heroin was it that 
Milk Shake Wallace actually appeared? A. Approximately fifteen minutes. 

Q. Can you tell His Honor whether or not at the time that Wallace 
did appear was this defendant in the vicinity; I mean, was he within your 
sight? A. Yes, sir. 

* * * * * 

Q. Did you have occasion to see this defendant Phillip Branson on 
Thursday the 4th day of February? A. Yes, sir. 

Q. Where did you see him and what time of day on Thursday the 
4th of February? A. On the corner of North Capitol and O Streets, 
Northwest, Washington, D. C., approximately 12:30 p.m. 

* * * * * 

Q. Will you tell His Honor what happened on February | the 4th 
about 12:30 when you saw Branson, please? A. I was parked at the 
corner of North Capitol and O Streets, Northwest, Washington, D. C., 
and I saw Phillip Branson come down the street. I called Branson over 
to the car and asked him if he'd seen Sylvester Wallace; asked him had 
he seen Milk Shake, and he said no, and he asked me what I wanted. I 
told him I wanted fifty things, meaning fifty capsules of Heroin. Wallace 
then asked me if I was the same fellow who was with Sylvester Wallace 


on January 29th, 1960 in a 1956 Chevrolet convertible with West Virginia 


license with a white fellow. 
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Q. You said Wallace asked you that? A. Branson asked me that. 

Q. Branson asked you whether you were in this car that you've 
described with Wallace on what date? A. January 29th. 

Q. That's the day you talked about before? A. Yes, sir. 

-@. What did you say when he asked you that question? A. I told 
him I was. 

Q. Go ahead. A. Then he asked me if I used Heroin, and I told 
him I did not use any Heroin. He said, "Well then I can not help you, 
because I don't know you." He said, "You stay here-at the corner. I'l 
go see if I can find Wallace and bring him to you. 

Q. Go ahead, what happened next? A. At approximately 1:30 p.m. 
Branson came back to the corner of North Capitol and O with another un- 
identified male, and they talked awhile and looked at me and Branson 
walked over to the car where I was andI told him to get in. Branson got 
in the car and he again asked me my age, my height, my weight, and all 
about myself. 

Q. What did he say, if anything, about success, or lack of success 
in finding Milk Shake Wallace? A. He said he couldn't find him. I 
asked him if he could find Wallace, and he said no. 

Q. All right, go ahead, tell His Honor what happened. A. He told 
me he could get some Heroin for me, but he was afraid that I was a 
narcotics agent. I told him I wasn't a narcotic agent, that I was all right. 

We discussed the possibility of me being an agent, and finally he 
say, Well, I believe you all are OK." He say, "I'll get the Heroin for 


you.’ He then got out of the car and entered a Highs Dairy Store at the 


corner of North Capitol and O Streets, Northwest, and made a telephone 
call. He came back and got in the car and told me to drive to the corner 
of 7th and Rhode Island, Northwest, and park, which I did. When we got 
to the corner of 7th and Rhode Island, Northwest, Branson asked me for 
seventy-five dollars for the purchase of the Heroin. 

Q. And for how many capsules? A. Fifty capsules of Heroin. 

Q. Go ahead. A. I told Branson I didn't know him well enough to 
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give him seventy-five dollars of my money because he may run. So we 
discussed that. Branson said, "Well, if you can't do that, you'll have to 
give me part of it." So I told Branson that I would give him fifteen dol- 
lars, and if he brought the Heroin back to me that I would purchase more. 
I would put more money out. I would spend a hundred dollars more. 
Branson agreed to this. 

Q. How many capsules was he supposed to bring back for the 
fifteen? A. Tencapsules. Branson then got out of the car and entered 
a drugstore at the corner of North Capitol and Rhode Island Streets, 
Northwest, where he bought some capsules, number 5 capsules. 

Q. Did you see the capsules? A. After he got in the car. 

Q. And when you say he bought some number 5 capsules, were they 
empty or full of anything at the time you saw them, Mr. Robinson? A. They 
were empty. 

Q. Go ahead. A. He then directed that I drive to the seven hun- 
dred block of Newton Street, Northwest, which I did. We arrived at the 
seven hundred block of Newton Street, Northwest, and approximately 
2:15 p.m., Branson got out of the car and disappeared from view walking 
toward New Hampshire Avenue. At approximately 3:20 p.m. Branson came 
back to the car, walking from the direction of Georgia Avenue, got in 
and gave me nine capsules of Heroin. | 

* * * * * 

Q. What, if any, conversation did you have with Branson after you 
got the nine capsules? A. I asked Branson where the tenth capsule of 
Heroin was and Branson told me that he would make it good on the second 
delivery. 

Q. Now, after that I want you to tell His Honor what happened in 


your own words as between you and Branson? A. I gave Branson a 


hundred dollars of Government money to purchase me more capsules of 


Heroin. 
Q. Did you tell him how many you wanted? A. I told him I wanted 
as much as I could get. 
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Q. Allright, for the hindred dollars? A. Yes, sir. 

Q. Allright, go ahead. A. Branson took the money and got out 
of the car and disappeared walking toward Georgia Avenue. At approxi- 
mately 5:00 p.m. Branson returned to the car and gave me forty-one 
capsules of Heroin and thirty-five dollars in change. I told Branson 
that forty capsules of Heroin, plus the one he owed me, was forty-one, 
but the forty capsules of Heroin didn't cost but sixty dollars and he gave 
me thirty-five dollars. Branson said that he charged five dollars for 
his services. 

Q. What was the purchase, the going purchase price for one 
capsule of Heroin at that time? A. A dollar and fifty cents a capsule, 
sir. 

* * * * * 

Q. Where did you receive the forty-one capsules from the de- 
fendant Branson? A. The seven hundred block of Newton Place, 
Northwest, sir. 

Q. And physically where were you and he at the time that he turned 
them over to you? A. We were ina Government vehicle. 


* * * * * 


Q. Will you tell us what happened, please, on that date, the 4th? 


A. I made arrangements to meet Branson on February the 14th, 1960, 


to purchase more Heroin. 

Q. And where did you take him on February 4 after this trans- 
action was -- A I took him back in the vicinity of Florida Avenue 
and North Capitol and let him out of the car. 

Q. And did you have occasion to see Branson on the 14th of 
February? You said you made arrangements to purchase more Heroin 
from him? A. Yes, sir. 

Q. And did you see him on the 14th? A. No, sir, he didn't show. 

* * * * * 

CROSS EXAMINATION 
BY MR. WILLIAMS: 


* 
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Q. Directing your attention to February 4, when you say you were 
parked up near North Capitol Street, and I think it was O Street at that 
time, were you not? Where were you parked on February 4? A. North 
Capitol and O, sir. : 


Q. All right, now you called the defendant Branson to the car on 


that occasion, did you not? A. Yes, sir. 

Q. Now, were you alone? A. Yes, sir. 

Q. You had a conversation with him? A. Yes, sir. 

Q. And how long would you say you were together with Branson 
before he got in your automobile? A. Branson left after the first con- 
versation which lasted about five minutes. 

Q. And what was that first conversation? A. I asked him if he had 
seen Milk Shake. : 

Q. And you also asked him if he could get you some wanedeen at 
that time, didn't you? A. He asked me what I wanted and I told him I 
wanted fifty things. 

Q. And what did he tell you? A. He asked me if I was the fellow 
with Sylvester Wallace on January 29th, 1960, and I told him yes. 

Q. Did you tell him your name? A. I told him my name was Bob. 

Q. All right, now, do you recall any other part of the conversation 
that you had with him at this time? A. He told me to stay there, he 
would see if he could find Wallace. 

Q. Now, how long was it until you saw him again? A. Approximate - 
ly one hour. 

Q. Allright, now, did you ask him whether he had seen Wallace or 

not when you saw him again? A. Yes, Sir. 

Q. And what didhe tell you? A. He said no. 

Q. All right, now you had some subsequent conversation with him 
from that point, did you not? A. Yes, sir. 

Q. And what was that conversation? A. He was asking me about 
my height, age and weight, my name, occupation. 

Q. Well, now, where was he at the time? A. He was sitting in 
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the car with me. 

Q. Well, now, do you know any reason why he was asking you these 
questions? A. He told me that he was afraid I was a narcotics agent. 

Q. So you supplied him with this information, did you not? A. Yes, 


Q. Did there come a time you told him you were in the Merchant 
Marine? A. Yes, sir. 

Q. And is it a fact you showed him a Merchant Mariner's license? 
A. Yes, sir. 

Q. Allright, where didyouget that from? A. It was made up in 
my office. 

Q. Oh, you made it up? That was a fictitious license? A. Yes, 
sir. 

Q. Did you tel: him that your wife lived in Baltimore and that she 
was an addict and that she was ill? A. No, sir. 

Q. Well, what did you tell him you wanted this quantity of narcotics 
for? A. I told him I was a dealer in Baltimore. 

Q. You didn't tell him you were an addict? A. No, sir. 

Q. You didn't tell him your wife was an addict and that she used a 
quantity of narcotics? A. No, sir. 

Q. Now, you showed him this mariner's license, or seaman's 
license, and told him that you were a Merchant Mariner, and that you 
were going out on a ship, didn’t you? A. No, sir. 

Q. What was the purpose of showing him the papers? A. He wanted 
some identification so I furnished it to him. 

Q. That's all the identification you had on you that day? A. I had 
my real identification on me, but that's what I showed him. 

Q. Did you tell him what other employment you had in this area? 
A No, sir. 


Q. Didhe ask you? A. He asked me what I did for a living. I 


told him I was a seaman. 
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Q. And did you tell him why you happened to be in Washington? 
A. To purchase Heroin. 

Q. Was there any discussion of the fact that you were very soon 
about to ship out? A. No, sir. 

x* * * * * 

Q. Now, during the time that you were together, did you have some 
further conversation with him about Milk Shake? A. He told me that he 
knew that I had been purchasing a large amount of Heroin from Milk Shake 
and I told him I had. | 

Q. Hetold you? A. Yes, sir, he knew it. 

Q. Now, you hadn't seen him before this time except on January 
29th, had you? A. Yes -- no, sir, I hadn't seen him before’ January 29th. 

* * * * \ * 

REDIRECT EXAMINATION 
BY MR. LOWTHER: 


* * * * ok 


Q. And in answer to Mr. Williams' last question, I think Mr. 


Williams asked you whether or not during the time you talked with this 


defendant Branson on the 4th of February, did you have any conversation 
about Milk Shake, and you said that he, Branson, told you that he knew 
that you were buying Heroin or something from Milk Shake? A. Yes, sir. 
Q. Where were you when he told you that? A. North Capitol and 
O Streets, Northwest. I told him, after he told me that he knew I was, I 
told him I was. 
RECROSS EXAMINATION 
BY MR. WILLIAMS: 
Q. Well, now, I'd just like to ask you this. How did he tell you he 
knew? A. Wallace told him. 
Q. Oh, he said Wallace toldhim? A. Yes. 
BY THE COURT: 


* * * * * 


Q. Let's go to January the 29th. Now, as the Court understands it, 
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you and another person were sitting inacar? A. Yes, sir. 

Q. How long had you been there? A. Fifteen minutes, sir. 

Q. And what were you doing? A. We brought Wallace to the 
corner so he could get out and get us some Heroin, sir. 

Q. Allright, and then on that date, January the 29th, the Court 
understands that you saw Branson? A. Yes, sir. 

Q. Now, under what conditions did you see Branson on that date? 
A. Branson came to the car and told me that Wallace would deliver the 


Heroin -- I think he said "stuff" -- ina few minutes. 


Q. Now, you had brought Wallace there, hadn't you? A. Yes, Sir. 


Q. Did you ever see Wallace and Branson together? A Yes, Sir. 
The reason we stopped there was that Wallace saw Branson. He said, 
There's Phil, stop the car and park." And that's how we happened to 
be at that spot. 

Q. Now, did Branson go from the corner or did he remain there? 
A. Branson and Wallace walked down the street and they went down to a 
house occupied by a fellow named Walter Hatcher, Jr., alias Sam, and 
they went in his house, and then they came back out. 

Q. They came out? A. Yes, sir. They went in there a few minutes 
and came back to the corner. 

Q. The point that the Court is concerned with is when did Branson 
come to your car. In other words, did you see him or was he standing 
around there? A. He was Standing at the corner talking to Wallace. 

Then he left Wallace and he came to the car and he told me that 
Wallace would deliver the Heroin in a few minutes. 

Q. That's what the Court understood, but the two of them were 
standing right on the corner, weren't they? A Yes. ButI wasn't 
parked exactly on the corner. 

Q. Allright. And then on February the 4th you say you drove up 
to the corner again? A. Yes, sir. 

Q. And how long were you there on that occasion? A. Over an 


hour, sir. 
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Q. Then Branson came tothe car? A. Yes, sir, I called him 
to the car on the first occasion; he came by on the second. 

Q. Allright. And you had never had any contact with Branson 
prior to that date? A. No, sir. 

Q. You had never seen him before that time? A. No, sir. 

* * *x * * 

PHILLIP S, BRANSON 

the defendant, called as a witness in his own behalf, having been first 


duly sworn, was examined and testified as follows: 


* * * * ay, 
DIRECT EXAMINATION os 
BY MR. WILLIAMS: 
Q. Would you state your full name, sir? A. My name'is 


Say 


Phillip S. Branson. 

Q. And where do you live, Mr. Branson? A. I live at 840 
Street, Northwest. 

Q. Now, who do you live there with? A. I live there with my 
mother and my grandparents. | 

Q. Allright, now, Mr. Branson, directing your attention to 
January 29th, 1960, at about twelve p.m., could you tell us where you 
were? A. Well, January the 29th, around that time, I was coming 
through North Capitol and O toward my home. , 

Q. Did you have occasion to talk to anybody or meet anybody there 

at North Capitol and O Streets, Northwest? A. Yes, sir, I did. 

I met Sylvester Wallace, a fellow there. His nickname is Milk Shake. 

Q. Allright, now, did there come a time when you saw, or hada 
converation with a person whom you now know to be Agent Cleophus A. 
Robinson the Third? A. Yes, sir. 

Q. Would you tell us the circumstances and what that conversation 
was? A. Well, after I run into Milk Shake at the corner of North Capitol 
and O, Milk Shake -- he's kind of sickly; his legs are messed up, and 


he was on a crutch andacane -- and he told me to go up by Martha 
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Washington School, there was a car parked there, on my way home, that 
I passed the car and tell the people in the car that he would be right up 
there to the car. 

Q. Well, now, let me ask you this: did Milk Shake tell you to say 
anything about narcotics? A. No, he did not. 

Q. Did you say anything to anybody about narcotics in your con- 
versation with Milk Shake or Officer Robinson? A. No, I did not. 

Q. Allright, now, did there come a time that you did go, and that 
you did find an automobile where Agent Robinson was seated? A. Yes, Sir. 

Q. And would you tell us what the message was that you delivered? 
A. Well, I delivered the message -~- Officer Robinson and another fel- 
low were laying down in the car, sol wrapped on the window, and one of 
them wind down the window, andI said, "Milk Shake say he would be 
right up here." AndI proceeded on home. 

Q. Was there any other conversation at all at this time? A. No, 
sir, nothing else. 

Q. Allright, now, did there come a time when you later saw 
Officer Robinson? A. Yes, sir, about six or sever days later he was 
parked directly on the corner of North Capitol and O. 

Q. Now, did you have a conversation with him then? A. Well, as 
I was walking down the street he called me and he told me to sit in the 
car, so he called me and I sit in the car and he asked me -- he told me, 
he said, "I couldn’t find Milk Shake. I was looking for Milk Shake. Do you 


know how you can get in touch with him?" He said, "Milk Shake wasn't 
home.’ I said, "No, I don't know how to get in touch with Milk Shake." 


And I got out of the car and proceeded on up North Capitol Street. 

Q. Did you have any conversation at this time with Officer Robin- 
son about narcotics? A. No, Sir. 

Q. Did he ask you anything about narcotics? A. Not at that time. 

Q. Allright. Now, about how long would say you were in his 
automobile? A. Well, just about a minute. 


Q. Allright, now, there came a time when you saw him again 


15 


that day? A. Yes, Sir. 

Q. About how long after the first time was it that you saw him the 
second time? A. It was about two hours later. 

Q. And was he parked in the same place? A. The same place. 

Q. Did you approach his car or did he call you or how did you 
happen to get back to the car? A. Well, I was walking down the street 
with another fellow at this time and he called me again . . 

Q. Now, did you have a conversation with him? A. Yes, sir. 

Q. Tell us what that conversation was? A. Well, he called me 
to the car and told me to sit down again, and then he told me, he said, 
"I've been calling Milk Shake's house all day long. I even called him 
after you left. I got to see him. I got to see him very badly." Sol 

said, "I don't know where Milk Shake is if he's not at home." So 
he tells me, he said, "Well, I'm a Merchant Marine and my ship is about 


to pull out and I'll probably be gone for six months on a six months cruise" -- 


he said -- "andI have a wife in Baltimore, and I'm trying to get her in 


the hospital before I go, and she's in pretty bad shape; she's on narcotics." 
He said, "What I want to do is to get her a fix so I can bring her back here 
to Washington, D. C. and get her committed into the District Hospital" = 
before he went on his cruise. So he reached in his pocket and showed me 
his credentials which had his height, weight, age, and Bob Robinson 
written on it. SoItold him, I said, ''Well, I don't sell no narcotics." 

I said, "I do use narcotics." I say, 'I might as well tell you that, because 
you can look at me and tell I use it, because my appearance is not at its 
best.'' So he begged me; he said, ''Please get me seventy-five things. 

She uses a whole lot of stuff. Please get me seventy-five things, because 
I just got to get that girl to the hospital or I don't know what will happen 

to her, and I'm afraid to leave her in that condition." SolI got out of the 
car and said, "Well, I'll see what I can do, but I'm definitely against 

this, but if it's that severe I'll see what I can do, if you're going to carry 
her right to the hospital. So I got out of the car. It was parked in front 

of a Highs Store and I went into the Highs Store and I called three or four 
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people inquiring, and then finally I reached a person that I knew and they 

told me to go to Georgia Avenue and New Hampshire Avenue by the 
Peoples Drugstore, that Santo was up their selling narcotics. So I went 
back to the car and told Mr. Robinson that I might be able to do that for 
him. So we rode on up to Florida Avenue and out Florida Avenue, out of 
Rhode Island Avenue, and we stopped at 7th and Rhode Island Avenue, and 
I got a pack of cigarettes and Mr. Robinson got a pack of cigarettes. He 
stayed in the car and I went in the drugstore, and I told him I was going 
to go get a pack of cigarettes. In fact, I told him to give me fifty cents -- 
no, I told him to give me -- to give me change for fifty cents, and when 
I told him to give me the change for the fifty cents, he gave me the 
change for fifty cents and I believe he gave me thirty cents more and told 
me to get him a pack of cigarettes. So I went in the drugstore and got 
the cigarettes and come back and went on up to New Hampshire Avenue 
and Georgie Avenue. So when we get there Mr. Robinson gave me a 
hundred and twelve dollars and fifty cents. SoI believe we were parked 
on Princeton Street or Newton Street, and Mr. Robinson wanted to go 
with me directly to the man. I told him he could do that, but if he did 
that the man probably wouldn't sell it, so he said, "Well, if the man 


won't sell it like that, you just go by yourself. So I went on around to 


the drugstore and Santo was there, and Santo said, "Well, all I have is 


fifty capsules of Heroin" -- he said -- "but I have nine of them on me, 
and I'll have to go and get the other forty-one. So when he went to get 

the other forty-one I come back to the car and gave Officer Robinson 
the nine capsules and thirty-seven dollars and fifty cents back, and then 
I went back to the drugstore and Santo gave me the other forty-one capsules 
of Heroin, and I come back and gave that to Mr. Robinson, and then we 
left there and come back down to -- I believe we come back to North 
Capitol and Michigan Avenue, and come down to Seaton Street, and 
Officer Robinson pulled in Seaton Street and said, asked me would I have 
a beer with him, and I said yes I would, so he gave me a five dollar bill, 


and I went in the whisky store and got two cans of beer -- I forget what 
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kind; I believe it was cheap beer -- andI come back to the car and I 
handed him the change, and Mr. Robinson say, "No, you keep the change." 
And I told him, I said, "No. Well, I don't want you to give mé anything" -- 
I said -- "but if you want to lend me this it will be OK, because of course 
I'll pay you back." SoI kept the change. Well, after that, two days 
later -- not, it was -- no, it was about three weeks later I saw Mr. 
Robinson again in the unit block of O Street, and this time he told me to 
sit in the car and we talked and he sent me to the store to get some beer 
again. Well, at this time the fellow that lives down the street named Sam 
Hatcher, he happened to be with me at the time and all three of us drank 
beer in the car. So after that I didn't see Mr. Robinson no more until 
April the 5th, and on April the 5th Mr. Robinson said his wife had got 
back out of the hospital. She didn't get cured but she cut down a whole 

lot, and handed me thirty dollars and told me to please, if I knew 
anybody, to try to get him some Heroin for her. Well, it was against 
my will, but he kept persuading me. He told me to please do it for him, 
or he was going to try to run her back into the hospital again, so I got 
in the car and went with him and I went up to the same place, New 
Hampshire Avenue and Georgia Avenue, and Mr. Robinson was parked 
on Newton or Princeton Street, and I gave the thirty dollars to the same 
fellow, Santo, and I waited and waited and waited and Santo didn't come 
back, so I knew it was what they call a burn. Santo just took the money 
and just kept going with it. So I went and borrowed as much of the money 
as I could. I had to walk back from up Georgia Avenue. On the way down 
I stopped in my aunt's house and borrowed some money, and I believe 
I had fifteen dollars of my own on me, but I made it up -- I borrowed 
about ten dollars on the way down, and I believe it added up about to 
twenty-five dollars. I goes back down to the corner of North Capitol and 
O and about two or three hours -- well, it was during the rush hour -- 
it was after the rush hour -- I don't know the exact time -- Cleophus 


Robinson drove back down North Capitol Street and he didn't see me so 


I whistled and called him. So I handed him twenty-five dollars back. He 
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was mad at me. SoI handed him the twenty-five dollars back and told him 
what had happened. I said, "Well, the man run off with the money, but 

to keep you from thinking I tried to do anything to you I tried to get 
as much of it back as I could." And I handed it to him. I said, "Now, 
if you got time we can ride around and see if we can run into this fellow 
and get the thirty dollars back, and you can get yours back and I can get 
the money that I borrowed back." 

Q. Well, now, did you have any conversation with Agent Robinson 
as to why he hadn't gone out on the ship like he told you he was going? 

A. He said it was canceled. He said that run was canceled. 

Q. Did he explain to you any other reason as to why he was here in 
Washington again? A. No more than his wife had got out of the hospital, 
that she didn’t take the full cure, but she had cut down a whole lot and he 
was trying to purchase some narcotics for his wife again. 

Q. Now, the officer testified that when you went in the drugstore 
at 7th and Florida Avenue, I believe, or New Jersey Avenue -- Rhode 
Island Avenue and 7th Street -- that you came out with some empty 
capsules. Do you recall that? A. No, sir. 

Q. Did you ever have any empty capsules in the officer's presence? 

A. No, sir. 

Q. Now, were you on January 29th, or on February 4th, dealing 
in narcotics? A. No, sir. 

Q. And can you tell us what was the main reason why you went and 
got these narcotics? A. Well, the main reason I went to get the narcotics 
is because Officer Robinson told me how his wife was suffering and by 
me using narcotics myself I knew the withdrawal that she was going 
through, and he stated that he wanted them for a good cause to give her a 
shot so she could have enough energy for him to bring her here to Wash- 
ington to commit her to the District General Hospital because they didn't 
have no facilities like that in Baltimore. And Mr. Robinson had Baltimore 
tags on his car, and so forth, andI thought he was telling the truth. 


Q. Did he tell you where he was shipping out from? A. He said 
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he was shipping out from Baltimore. 

* * * 

CROSS EXAMINATION 
BY MR, LOWTHER: 

* * * * * 

Q. Well, I'm talking about the end of January and before you went 
into D. C. General Hospital what did you do for a living? A. Well, I 
was unemployed at the time, but I was picking up a few dollars here and 


there doing miscellaneous odd jobs, such as painting and cleaning, and 


so forth. 

Q. How long had you been knowing this Milk Shake? A. I have 
been knowing this Milk Shake, I'd say, about fifteen years. 

* * * * * 

Q. You had no idea of that whatsoever? A. No, sir. I knew he 
was an addict but I never known him to sell any narcotics. 

* * *x * * 

Q. I mean when you were in the car for the first time on the 4th of 
February, did you ask him, well, who are you, where do you come from, 
how do I know you're not a Federal agent, or something like that? 

A. No, sir. 

Q. You deny that you did? A. No, sir. I didn't have to. 

Q. Beg pardon. A. I didn't have to question him about anything, 
because when he approached me he told me who he was. 

* * * * ! * 

Q. What did he do, just say, "Get in"? A. No -- well, whenI 
come to the car he spoke to me like he knew me or something. 

Q. What didhe say? A. He said, "Hello, Phil." 

Q. “Hello, Phil"? A. Yeah. 

Q. Now, on January the 29th the only conversation that you had had 
with Robinson in your words, in your testimony, is, “Milk Shake says 
he's coming right down."? A. Yes, sir. 

Q. And you'd never seen Robinson before in your life, that is, the 
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first time you had ever seen him was on January 29th -- is that right? 
A. That's the first time, January 29th. 


Q. Now, you say that on February the 4th, he said to you, Robinson, 


when you were walking down there, "Hey Phil."? A. No, he called me 
first and then when I come over toward the car he said, "Hey Phil, get in 
a minute." 

Q. Now, when you got in the car, you Say he immediately started 
telling you about being a Merchant Marine and the wife sick in Baltimore? 
A. No, not the firsttime. The first time he asked me about Milk Shake. 

Q. What did he say about Milk Shake? A. He was looking for Milk 
Shake. He say, Milk Shake is not at home. I wonder where he is. I've 
been calling his house all morning." 

Q. What did you say? A. I told him I didn't know where Milk Shake 
was. 

Q. Did you get out of the car? A. I got out of the car but I continued 
on to take care of my business that I was taking care of. I didn't go look 
for Milk Shake for him. 

Q. And did you say you didn't go looking for him? A. No, sir. 

Q How long were you out of the car? A. Iwas gone a good --I 
think I was gone two hours. 

* *x * * * 

A. No, I was gone for two hours and I was coming back towards my 
home. 

Q. Now, what time is this when you were coming back? A. It was 
around two o'clock. 

Q. Inthe afternoon? A. Yes, sir. 

Q. Now, did you get in the car again? A. Mr. Robinson called me 
again. 

Q. Yes, what did he say? A. Well, that's when he told me about his 
wife and flashed his credentials, and so forth. 

Q. Well, did you ask him any questions about who he was? A. I 


didn't have to because -- 
* * * 
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Q. Did you ask him about who he was or anything like that? Axl 


asked how did he know my name? 

Q. What did he tell you? A. He said he knew my name -- in fact, 
when I got -- the first time that he called me to the car, I asked him how 
he knew my name, and he told me he knew my name from when I come 
up to the car to deliver the message from Milk Shake, tell him that Milk 
Shake would be right up. . 

Q. What's this again, now? He told you the reason he knew your 
name was because of you coming up to his car? A. Well, from the begin- 
ning, the way he drew me to the car from the beginning, was behind my 
name. If he'd never called my name, I never would have -- I'd have 
never paid any attention or got in the car from the beginning. 

Q. Yes, but that's not my question. My question now is this, and 
you just got through telling His Honor, as I understood you, that Robinson, 
that you asked Robinson how he knew your name, and you said the way he 
knew your name was from you coming up to his car on the 29th of January 
and telling him that Milk Shake was going to be down there. Didn't you 
just say that? A. Yeah, that's how he knew my name, from Milk Shake. 

Q. Huh? A. From Milk Shake. , 

Q. Oh, he told you he got your name from Milk Shake?: A. Yes, 


Q. Now, when you got in the car the second time on February the 

4th about two o'clock in the afternoon, you say that Robinson showed 
these credentials and said he was going out on a long cruise and that he 
was a Merchant Seaman and that he had a wife sick in Baltimore and she 
had a big habit -- huh? A. Yes, sir. 

Q. And please get him some things because he wanted to give her 
enough energy to get over, come over here to Washington to D.C: 
General Hospital -- huh? A. Yes, sir. 

Q. And how long did that conversation take place? A. Well, it 
took place in about five minutes. 


Q. Five minutes. A. I mean he told me all of that in about five 
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minutes. 

Q. You didn't have any question -- you didn't ask him whether 
he was a Federal agent, did you? A. I asked him, I say, "I'll do this 
for you, but it's against my better judgment, because a person could get 
in trouble like this." 

Q. Well, my question to you is: did you ask him if he was a 
Federal agent? A. No, sir. 

Q. Did you tell him, "You may be a Federal agent."? A. Not 
that I recall. 

Q. I beg your pardon? A. No, I didn't tell him that. No, I 

didn't tell him that. 

Q. Did you have any suspicion in your mind that he might be? 

A. No, I didn’t have no suspicion. 

Q. Why not? A. Well, I mean he was so earnest; I mean, when 
he told me about being in the Merchant Marine, and so forth, he was so 
earnest with it, I didn't have no suspicion. 

Q. Well, this is only the second time, the third time you've seen 
him, now. A. Oh, the third time, a -- 

Q. Now, wait a minute. The conversation that we're talking about 
now, you had seen him on January the 29th to tell him Milk Shake will 
be down ina few minutes. You then seen him about noontime on the 4th 
of February, and he says he's been looking for Milk Shake and now I'm 
talking about the time your coming back after two hours, getting out of 
the car and you get in -- the second time on the 4th of February --~ 
into the car, and my question to you is that that is the third time all- 
told that you had seen Robinson -- isn't that right? A. Yes, that's 
the third time. 

Q. Allright. And you say that there was no suspicion in your 
mind that he was a Federal agent because of his earnestness -- is that 
it? A. Yes, sir. 


* * *x * 


A. The first person I called was a friend of mine. 
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Q. That's what I'm getting at, who? A. Well he's an addict. 
His name in Richard Whittingham. , 

Q. Richard Whittingham? A. Yes, sir. 

* * * * * 

Q. Now, sir, I think you said, during the testimony in the morn- 
ing, that Agent Robinson, when he called you to the car on February the 
4th, the day that's charged in this indictment here, he says, "Hey Phil." -- 
huh? A. That's right. 

Q@. And he then told you -- you wanted to know how he knew your 
name and he told you that he'd learned it from Milk Shake Wallace -- 
huh? A. Yes, sir. : 

Q. What name were you using during that period of time? A. Well, 
Phil, 

Q. You were? A. Yeah. 

Q. Do you use Richard too? A. Yes, some people call me 
Richard, but -- 

Q. (Interposing) Well, now, did the officer say -- did the agent 
say Phil or did he say Richard? A. He said Phil. 

Q. There is no doubt in your mind about that? A. No, ‘there ain't 
no doubt in my mind about that. 


* * * * * 


Q. Are you the same Phillip S. Branson who, on July 26th, 1956, 


on or about that date, was convicted of being present in an illegal 


establishment, to wit, a dope pad? A. Yes, sir, I was convicted of 
being present in an illegal establishment. 
* * * 
BY THE COURT: 
Q. Mr. Branson, what type of employment were you engaged in? 
A. Last year from September up until January I was on the welfare. I 
had a broken arm, but before then I had been working for Jacobs Transfer 


and Storage and doing miscellaneous jobs in construction work. 


* * * * 
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CLEOPHUS A. ROBINSON 
was recalled in behalf of the Government, in rebuttal, and, having been 
previously duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

* * * * * 

Q. Now, you have been here in court, I think, during the time 
the defendant Phillip Branson has been testifying, have you not? 

A. Yes, sir. 

Q. And you've heard his testimony as to his version of what 
transpired on January 29, February 4, andI think a subsequent date. 
First of all, he says that on February the 4th that you called him by the 
name of Phil -- "Hey, Phil” -- or something like that. Did you call 
him by the name of Phil? A. No, sir. 

Q. What name did you use? A. I didn't use any name, Sir. 

Q. Now, did you know his name at that time? A. No, sir. 

Q. Did there come a time when you learned a full name or a first 
name, or anything, after January 29, and February 4? A. Yes, sir. 

Q. Who did you learn that from? A. He told me his name was 
Richard, and about two or three months later I found out that his name 


was Phillip Branson. 


* * * * 


JUDGMENT OF THE COURT 

THE COURT: This matter which comes before the Court is 
captioned the United States versus Phillip S. Branson, on a six-count 
indictment, all relating to February the 4th, 1960; that is, two trans- 
actions on the same day, one involving nine capsules and the other one 
involving forty-one capsules. The Court finds from the evidence in the 
case that there is no dispute between the prosecution and the defense as 
to the transaction itself. There is variance in the testimony as to the 
details of the transfer of money and such, but as the Court understands 
it, the prosecution allege that there were nine capsules and the defendant 
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agrees that he purchased for the undercover Officer Robinson nine 
capsules at one time and forty-one capsules at another time. The defense 
raises the defense of entrapment, and the question therefore is for the 
Court whether there is a resonable suspicion that the defendant 
Branson was engaged in the violation of the narcotic laws. The defendant 
frankly admits that he is a user, that he is familiar with the use of 
narcotics, and that the request for a large number of capsules did not 
unduly arouse any suspicion. Also the evidence does not disclose the 
means of livelihood of the defendant, and the Court feels that the motion 
that has been made should be denied, and therefore it is denied, and 
that on all of the evidence submitted in this case there is no doubt in 
the Court's mind that this defendant is guilty as charged. 
The Court therefore finds the defendant Phillip Branson guilty as 
charged and remands him to the custody of the United States Marshal, 
and directs that a pre-sentence report be prepared, and counsel for the 


defendant will be notified at the time of sentence. 


* * * 


[ Filed December 28, 1960] 


JUDGMENT AND COMMITMENT 
On this 23rd day of December, 1960 came the attorney for the 
government and the defendant appeared in person and i by his counsel, 
J. Leon Williams, Esquire 


= Insert "by counsel" or "without counsel; the court advised the 


defendant of his right to counsel and asked him whether he desired to 
have counsel appointed by the court, and the defendant thereupon stated 
that he waived the right to the assistance of counsel." 
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Ir IS ADJUDGED that the defendant has been convicted upon his 


plea of 2/ not guilty and a verdict of guilty of the offense of violation of 


Title 26, United States Code, Sections 4705a, 4704a 
Title 21, United States Code, Section 174 
as charged 3/ and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 


prisonment for a period of 4 


Seven and one half (7 1/2) years on counts 1 and 4; 
Seven and one half (7 1/2) years on counts 3 and 6; 
Two and one half (2 1/2) years to seven and one half (7 1/2) years 
on counts 2 and 5 said sentences to run concurrently. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Leonard P. Walsh 
United States District Judge 


“Insert (2) "guilty", (2) "not guilty, and a verdict of guilty,'’ (3) "not 


guilty, and a finding of guilty," or (4) "nolo contendere," as the case 
may be. 


3/ 


* Insert "tin count(s) number tif required. 

4/ Enter (1) sentence or sentences, specifying counts if any; (2) whether 
sentences are to run concurrently or consecutively and, if consecutively, 
when each term is to begin with reference to termination of preceding 
term or to any other outstanding unserved sentence; (3) whether defendant 
is to be further imprisoned until payment of the fine or fine and costs, or 
until he is otherwise discharged as provided by law. 


[ Filed January 9, 1961] 


NOTICE OF APPEAL 
Name and address of appellant 


Philip S. Branson 
84 - O Street, N. W. 


Name and address of appellant's attorney 


Leon Williams 
2000 - 9th St., N. W. 


Offense 
Sale, possession, Facilitation of narcotics. 


Concise statement of judgment or order, giving date, and any sentence 


I was found guilty on two counts of each offense and 
sentenced to 7 1/2 years on 12/23/60 by Hon. Judge Walsh. 


Name of institution where now confined, if not on bail 

District Jail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: 12/27/60 /s/ Philip S. Branson 
} Appellant 
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prior to the time the agent offered to make a purchase 
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lator Of The Narcotics Laws. 


A. The Standard Of “Reasonable Suspicion” Re- 
quires Only That The Officer Has Reason To 
Believe A Person Is A Possible Violator 


The Record Discloses Sufficient Grounds For A 
Reasonable Suspicion That Appellant Was Pre- 
disposed To Sell Narcotics... 


Conclusion. 


TABLE OF CASES 


Childs v. United States, 105 U.S. App. D.C. 342, 267 F.2d 
619 (1958), cert. den., 359 U.S. 948 
Cratty v. United States, 82 U.S. App. D.C. 236, 163 F2d 
844 (1947) 
*Grimm V. United States, 156 U.S. 604 (1895)... 
Morei V. United States, 127 F.2d 827 (6th Cir. 
Newman v. United States, 299 F. 128 (4th Cir. 1924). 
*Sherman V. United States, 356 U.S. 369 (1958) 
*Silva v. United States, 212 F.2d 422 (9th Cir. 1954) 
*Sorrells v. United States, 287 U.S. 435 (1932) 
*United States v. Abdallah, 149 F.2d 219 (2d Cir. 1945) 
United States v. Becker, 62 F.2d 1007 (2d Cir. 1953) 
United States v. Brandenburg, 162 F.2d 980 (2d Cir. 


*Cases and authorities chiefly relied upon are marked by 
asterisks. 


Cases—Continued 
United States v. Chiarella, 184 F.2d 903 (2d Cir. 1950), 
remanded for resentencing, 341 U.S. 946 (1951) 
United States v. Sherman, 200 F.2d 880 (2d Cir. 1952)... 
Weathers v. United States, 126 F.2d 118 (5th Cir. 1942)... 


OTHER REFERENCES 


WEBSTER’S NEW INTERNATIONAL DICTIONARY 


(G. & C. Merriam, 1931), p. 2088. 
U.S. CODE CONG. & ADMIN. NEWS (84th Cong., 2d Sess. 


United States Cot of Appeals 


For tHe Districr or CoLumBia CIRcuiT 
No. 16,161 


Pump S. Branson, APPELLANT 


Vv. 


Unrrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


J. Evidence Presented by the Government 


On January 29, 1960, Cleophus A. Robinson, a Federal 
Narcotics Agent, was in plainclothes, investigating the 
narcotics traffic in the District of Columbia, along with 
Agent Loziwicki in the latter’s automobile (J.A. 3, 4). 
The two agents had arranged with one Sylvester “Milk 
Shake” Wallace to obtain some narcotics (J.A. 12). As 
“Milk Shake” and the two agents drew near the corner 
of North Capitol and “O” Streets, Northwest, the former 
said, “There’s Phil (referring to appellant), stop the car 
and park.” (J.A. 12). The agents parked near the 
corner. “Milk Shake” got out and walked with appellant 
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down the street to a house occupied by a fellow named 
Walter Hatcher, Jr., alias Sam. After spending a few 
minutes inside, the two men came out, walked to the 
corner of North Capitol and “O” Streets and stood there 
talking. Appellant then left “Milk Shake”, came over to 
where the agents were sitting in their parked car and told 
them that Milk Shake would deliver the “stuff” (meaning 
Heroin) in a few minutes. (J.A. 4, 12). Appellant then 
stood on the corner within sight of the agents for about 
fifteen minutes until “Milk Shake” appeared and delivered 
some narcotics to the agents (J.-A. 5). 

Appellant was next seen by Agent Robinson walking 
down a street near the corner of North Capitol and O 
Streets on February 4, 1960 (J.A. 5). The agent ealled 
appellant over to his parked car and asked him if he had 
seen “Milk Shake”. Appellant replied that he had not 
and asked the agent what he wanted. Robinson told ap- 
pellant he wanted fifty “things”, that is fifty capsules of 
heroin. Appellant then inquired if Robinson was the 
same fellow who was with “Milk Shake” on January 29th, 
in a 1956 Chevrolet convertible with West Virginia license 
with a white fellow. (J.A. 5). Robinson said that he was 
the same person. Appellant asked Robinson if he used 
heroin. Robinson said he did not. Appellant replied, 
“Well then I cannot help you, because I don’t know you.” 
He then continued, “You stay here at the corner. I'll go 
see if I ean find Wallace and bring him to you.” (J.A. 6). 

About an hour later, appellant returned to the corner 
with an unidentified male. The two of them stood there 
and talked for a while and looked at agent Robinson. Ap- 
pellant then walked over to the agent’s parked car; Rob- 
jnson told appellant to get in and he did so. When asked, 
appellant told the agent he could not find “Milk Shake”. 
Appellant then inquired about the agent’s age, height, 
weight and other personal data. Appellant told Robinson 
he could get some heroin for him but he was afraid the 
latter was a narcotics agent. Robinson told appellant 
he was not an agent and that he was all right. (J.A. 6). 
When asked about his occupation, Robinson told appellant 
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he was a seaman and showed him a fictitious merchant 
mariner’s license (J.A. 9, 10). Appellant asked why 
Robinson wanted a quantity of narcotics; Robinson said 
he was a dealer in Baltimore (J.A. 10). The agent never 
mentioned a sick wife in Baltimore (J.A. 10). Appellant 
also told Robinson he knew the agent had been buying a 
large amount of heroin from “Milk Shake” and Robinson 
said that he had (J.A. 11). At the end of the conversa- 
tion, appellant said, “Well, I believe you all are OK; I'll 
get the heroin for you.” (J.A. 6). 

Appellant got out of the car and went into a High’s 
Dairy Store at the corner of North Capitol and O Streets 
and made a telephone call. On his return to the car, 
appellant got in and told Robinson to drive to the corner 
of 7th and Rhode Island Avenue, Northwest and to park 
the car there. When Robinson had parked the ear, ap- 
pellant asked him for seventy-five dollars in order to buy 
fifty capsules of heroin. (J.A. 6). Robinson, however, 
told appellant he did not know him well enough to give 
him that much money since appellant might run off with 
it. After discussing the matter, appellant said, “Well, if 
you can’t do that, you'll have to give me part of it.” 
Robinson then agreed to give appellant fifteen dollars 
in payment for ten capsules with the understanding that 
if appellant made good, the agent would buy one hundred 
dollars worth more of heroin. (J.A. 7). 

Appellant then left the automobile and entered a drug- 
store at the corner of North Capitol and Rhode Island 
Avenue, Northwest where he bought some empty capsules 
size number 5. Appellant then told the agent to drive to 
the seven hundred block of Newton Street, Northwest. 
They got there about 2:15 P.M. Appellant left the car 
and walked toward New Hampshire Avenue until he went 
out of sight. A little over an hour later, appellant came 
back, this time walking from the direction of Georgia 
Avenue. He got in the agent’s car and gave him nine 
capsules of heroin, (J.A. 7). 

At that point, agent Robinson asked appellant where 
the tenth capsule was and appellant stated he would 
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make it good on the second delivery. Robinson then gave 
appellant one hundred dollars of Government money to 
buy as much heroin as he could get (J.A. 7). Appellant 
took the money and disappeared while walking in the 
direction of Georgia Avenuc. At about 5:00 P.M., appel- 
lant returned to the automobile and gave Robinson 41 
capsules of heroin and $35.00 in change. When asked 
why the change was not $40.00, appellant replied that he 
charged five dollars for his services. At that time the 
going price for heroin was $1.50 per capsule. (J-A. 8). 

After the above transactions, agent Robinson made ar- 
rangements to meet appellant and to buy more heroin 
from him on February 14. The agent then drove him to the 
vicinity of Florida Avenue and North Capitol Street and 
let him off. On February 14, appellant failed to show up 
for the appointment with Robinson. (J.A. 8). 

William Butler, a qualified chemist, testified that on 
February 5, 1960, he received nine (9) gelatin capsules 
containing a white powder (Government’s Exhibit 1) and 
also 2 batch of 41 similar capsules (Government Exhibit 


2) from Agent Robinson and that analysis indicated that 
they contained a compound of heroin, a narcotic drug (Tr. 
36, 37). 


II. Evidence Presented by Appellant 


On January 29, 1960 appellant, who lives at 84 O Street, 
Northwest, was walking toward his home when he met 
Sylvester “Milk Shake” Wallace at the corner of North 
Capitol and P Streets, Northwest (J.A. 13). “Milk Shake” 
told appellant he would pass on his way home a car 
parked in front of Martha Washington School and asked 
appellant to tell the people in the car he would be right 
up there (J.A. 14). Appellant stopped by the car, rapped 
on the window and told agent Robinson and another man 
“Milk Shake say he would be right up here” (J.A. 14). 
There was no further conversation and appellant went 
home (J.A. 14). 

On February 4, 1960, appellant was walking down the 
street near where agent Robinson was parked at North 
Capitol and O Street (J.A. 14). Robinson called out to 
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appellant. When appellant came near the car, Robinson 
said “Hey Phil, get in a minute” (J.A. 20). After appel- 
lant got into the car, Robinson said “I couldn’t find Milk 
Shake. I was looking for Milk Shake. Do you know how 
you can get in touch with him?” After answering, “No, 
I don’t know how to get in touch with Milk Shake”, ap- 
pellant got out of the automobile and walked up North 
Capitol Street (J.A. 14). Appellant spent a total of one 
minute in the automobile (J.A. 14). 

About two hours later, appellant was passing the same 
corner, when Robinson called out from his parked car and 
again asked appellant to get inside. Robinson then said 
“T’ve been calling Milk Shake’s house all day long, I even 
called him after you left. I got to see him. I got to 
see him very badly.” Robinson then told how he had a 
wife in Baltimore who was taking narcotics and was very 
sick and he wanted to get her a “fix” so he could get her 
to a hospital in Washington before he left on a Merchant 
Marine cruise. Appellant admitted he was a user but 
said, “Well, I don’t sell no narcotics.” According to ap- 
pellant Robinson begged him to get him 75 “things” since 
he was afraid to sail on the cruise leaving his wife in a 
sick condition. Appellant then got out of the car saying, 
“Well, I’ll see what I can do, but I’m definitely against 
this, but if it’s that severe I’ll see what I can do, if 
you’re going to carry her right to the hospital.” (J.A. 15). 

Appellant went to a High’s store nearby and called 
three or four people. Finally he reached a person he 
knew and was told to go to Georgia and New Hampshire 
Avenues by the People’s Drugstore where “Santo” was 
selling narcotics. Appellant came back to the agent’s car 
and said he might be able to help him. As they drove to 
meet “Santo”, appellant states they stopped and both men 
bought a pack of cigarettes (J.A. 16). 

According to appellant, he received $112.50 when they 
arrived at New Hampshire and Georgia Avenues. Agent 
Robinson wanted to go along and meet “Santo” but ap- 
pellant told him “Santo” would not sell narcotics if this 
was done. (J.A. 16). 
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Appellant then went into a drugstore. “Santo” was 
there but all he had was 50 capsules of heroin and only 9 
of them on his person. While “Santo” went to get the 
41 capsules, appellant gave Robinson 9 capsules and $37.50 
in change. Sometime later, “Santo” gave appellant 41 
capsules in the drugstore. These were also delivered to 
Robinson. Appellant and the agent then drove to Seaton 
Street where they stopped and each drank a can of beer. 
(J.A. 16, 17) 

On April 5, appellant again met agent Robinson. The 
agent gave him $30.00 and asked him to try to get him 
some heroin. According to appellant, Robinson “kept 
persuading” him though it was against his will. However, 
when appellant gave the money to “Santo”, the latter took 
it and did not come back. Appellant then borrowed $25.00, 
and gave that to Robinson and explained what “Santo” 
had done. (J.A. 17, 18) 

Appellant also states that the main reason he went to 
get the narcotics was because he believed that Robinson 
had a wife in Baltimore who was suffering and that Rob- 
inson intended to bring her to a local hospital (J.A. 18). 
Appellant, however, admitted to a conviction on July 26, 
1936 of being present in an illegal establishment namely 
a “dope pad’ (J.A. 93). When asked about his employ- 
ment, appellant testified that up until September, 1959 he 
had been working for Jacobs Transfer and Storage and 
doing miscellaneous construction jobs.” 


Ill. Rebuttal Evidence py the Government 


Agent Cleophus Robinson testified in rebuttal that he 
never told appellant any story about a sick wife in Balti- 


1 Appellant also admitted convictions of one felony (Unauthor- 
ized Use of a Motor Vehicle in September 12, 1947) and threc 
misdemeanors (Petty Larceny on April 23, 1955; Unlawful Entry 
and Petty Larceny in March, 1958; Petty Larceny on December 
18, 1958) (Transcript p. 90). 


2It may be noted that appellant stated that his last employment 
was in November, 1957 in his affidavit filed February 7, 1961 in 
this Court and that it was “1950” in his affidavit filed below on 
July 6, 1960. 
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more (Tr. 100). Furthermore, the agent did not call ap- 
pellant by name on February 4, 1960, nor did he get 
cigarettes, Robinson being a non-smoker, nor did they 
drink beer in the car (J.A. 24, Tr. 99, 102). 


IV. Procedural History 


On July 6, 1960 an indictment was filed charging that 
appellant on two occasions on February 4, 1960 violated 
the federal narcotics laws (26 U.S.C. § 4704(a) and § 4705 
(a); 21 U.S.C. § 174). Appellant having waived his right 
to a jury trial, the case was heard before the District 
Court on November 10, 1960 (J.A. 3). Appellant was 
found guilty and, in a judgment filed December 28, 1960, 
was sentenced to imprisonment for seven and one half 
years on Counts 1, 3, 4 and 6 and for two and one half 
to seven and one half years on Counts 2 and 5, all sen- 
tences to run concurrently (J.A. 25, 26). This appeal 
followed. 


STATUTES INVCLVED 


Title 21 U.S.C. $174 provides: 


Same: penalty: evidence.—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control 
or jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transpor- 
tation, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same 
to have been imported or brought into the United 
States contrary to law, or conspires to commit any 
of such acts in violation of the laws of the United 
States, shall be imprisoned not less than five or more 
than twenty years and, in addition, may be fined not 
more than $20,000. For a second or subsequent of- 
fense (as determined under section 7237(¢c) of the 
Internal Revenue Code of 1954), the offender shall be 
imprisoned not less than ten or more than forty years 
and, in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
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deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, 
§ 105, 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 

Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 


SUMMARY OF ARGUMENT 


Appellant contends that possession of a reasonable sus- 
picion that a person is engaged in narcotics selling is an 
absolute prerequisite to the invitation by a government 
agent to engage in such a sale. This is without merit 
since the cases cited by appellant do not so hold. Appel- 
lant relies upon this Court’s ruling in Childs v. United 
States. However, that opinion merely indicates that an 
agent need not have probable cause before he makes an 
invitation. Moreover, as the authorities cited in that 
opinion explain, evidence of “reasonable suspicion” is not 
meant to be an absolute prerequisite to the police practice 
of inviting a person to furnish a specific instance of a 
violation which they were predisposed to do. It is, on 
the contrary, merely evidentiary on the controlling ques- 
tion in every case where entrapment is claimed, namely, 
whether the particular violation was the product of the 
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creative activity of the government and whether a person 
of otherwise innocent disposition was induced to violate 
the law. Thus, the absence, in a particular case, of rea- 
sonable suspicion, does not in and of itself make out en- 
trapment as a matter of law. 

Assuming, arguendo, that such a test must be met 
before invitation to violate the law is made it requires 
only a reasonable possibility of criminal predisposition. 
The record here contains more than adequate circum- 
stantial proof that, prior to the invitation, appellant was 
a possible violator of the narcotics laws. Almost immedi- 
ately after one “Milk Shake” Wallace had agreed to sell 
narcotics to the agents, the former saw appellant on the 
street and told the agents to wait. Then “Milk Shake” 
talked with appellant, went into a house with him, came 
out again in a few minutes and again conversed some 
more. Appellant himself then came to the parked car 
and told the agents that “Milk Shake” would deliver the 
“stuff”, meaning heroin, in a few minutes. A few days 
later, the agents saw appellant on the street and asked if 
he knew where “Milk Shake” was. It was appellant with 
knowledge of their purchase from “Milk Shake” who then 
asked what the agents wanted. At this point, the agents 
were fully justified in having a reasonable suspicion that 
appellant was predisposed to sell narcotics. Appellant’s 
further wary questions strengthened this suspicion thus 
justifying the officers in offering to buy from appellant. 
Thus, even by the test espoused by appellant entrapment 
was not made out as a matter of law. The trial court 
rightly denied judgment of acquittal. 


I. 


Reasonable Suspicion By Police That A Person Is A 
Narcotics Law Violator Is Not An Absolute Pre- 
Requisite To A Police Invitation To Commit The 


Crime 


Appellant contends that unless police officers have a 
rational basis to suspect one of being engaged in supply- 
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ing narcotics, they may not make any invitation to him 
to sell them narcotics. Thus such a suspicion would be 
an absolute prerequisite to any police request to anyone 
to secure narcotics. In appellant’s view, the absence of 
suspicion would make any solicited sale invalid as a mat- 
ter of law on grounds of entrapment. Such a contention 
is without merit and stems from an erroneous interpre- 
tation of the case law. 

At the outset, it is well-settled that when the defense 
of entrapment is raised there is one, erucial issue raised. 
As the Supreme Court stated in Sorrells v. United States, 
987 U.S. 435, 451 (1932): 


« . . The issues raised and the evidence adduced 
must be pertinent to the controlling question whether 
the defendant 1s a person otherwise innocent whom 
the Government is seeking to punish for an alleged 
offense which is the product of the creative activity 
of its own officials.” (Emphasis supplied.) 


Thus it is the defendant’s disposition and state of mind 
that forms the vital area of inquiry. Recently, the Court 
re-evaluated the Sorrells decision in Sherman v. United 
States, 356 U.S. 369 (1958) and stated at page 372: “The 
intervening years have in no way detracted from the prin- 
ciples underlying that (Sorrells) decision.” In re-affirming 
the rationale of the majority in Sorrells, the Supreme 
Court explicitly rejected the theory that the propriety of 
the conduct of the government agents should be the sole 
test and that this should be decided by the judge. Supra 
at page 377. Thus, the defense of entrapment turns on 
the predisposition or lack of it on the defendant’s part. 
Unless it can be decided as a matter of law, the issue of 
entrapment is for the jury as part of its function of 
determining the guilt or innocence of the accused: Cratty 
v. United States, 82 U.S. App. D.C. 236, 163 F.2d 844 
(1947). 

The settled principles of entrapment, therefore, are that 
the defense is not available where there is (1) an existing 
course of criminal conduct, (2) an already formed design 
to commit the crime or similar crimes, OF (3) a willingness 
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to commit the crime as evidenced by “ready complaisance.” 
Cf. United States v. Becker, 62 F.2d 1007 (2d Cir. 1933) ; 
United States v. Chiarella, 184 F.2d 903 (2d Cir. 1950), 
remanded for resentencing, 341 U.S. 946 (1951). 

While appellant does not appear to dispute these prin- 
ciples of law as being relevant on the overall question 
of entrapment, he does argue that the Court need not 
reach those problems if it concludes that, at the outset, 
the government agent had no “reasonable suspicion” that 
appellant was engaged in narcotics traffic. According to 
appellant the absence of reasonable suspicion in the of- 
ficer’s mind makes any invitation to Jaw violation an en- 
trapment as a matter of law. Thus, it would be entrap- 
ment for an agent to act on an experienced “hunch” that 
a defendant might be a seller even though later evidence 
revealed him to be a professional “pusher”. For appel- 
lant, the state of the officer’s mind displaced the disposi- 
tion of a defendant’s mind in the determination of en- 
trapment. However, though evidence of reasonable sus- 
picion may be useful to the government in rebutting the 
defense of entrapment, absence of such evidence does nc. 
automatically make out entrapment. 

Appellant relies on this Court’s ruling in Childs v. 
United States, 105 U.S. App. D.C. 342, 267 F.2d 619 (1958) 
cert. den., 359 U.S. 948. This Court there held that “rea- 
sonable suspicion” is enough to justify police officers in 
inviting a person to engage in criminal behavior. From 
this, appellant reasons that absence of suspicion taints all 
of the invited transactions even though the fact of the 
matter may be that the defendant actually has a history 
of continuous violations not known to the officer. The 
language in Childs, of course, might be susceptible to such 
an interpretation. However, an examination of the cases 
cited there reveals that the possession of a reasonable 
suspicion is not intended to be a condition precedent to 
an invitation to law violation. This is explained most 
clearly in the footnote in United States v. Abdallah, 149 
F.2d 219 (2d Cir. 1945) cited at page 343 of this Court’s 
opinion in Childs, supra: 


“Defendant argues that there must be reasonable 
cause for suspicion before a detective may give the 
culprit an opportunity to commit the crime, citing 
cases [citations omitted]. These cases, however, use 
facts showing ‘reasonable cause’ as evidentiary of an 
already existing criminal intent upon the part of the 
accused, rather than as an absolute prerequisite to 
the police practice here involved [i.e. sending a decoy]. 
In fact the government here attempted to introduce 
evidence as to reasonable cause, but such evidence 
was excluded on defendant’s objections. Moreover, 
evidence that defendant had continuously engaged in 
similar activities was introduced. . . Such evidence 
fulfills the same evidentiary function as does proof 
of ‘reasonable cause’ [citations omitted].” (emphasis 
supplied) 

Thus, facts showing reasonable suspicion are merely evi- 
dentiary and do not constitute a substantive requirement 
for the use of artifice or strategem. In Grimm v. United 
States, 156 U.S. 604 (1895), also cited in Childs, the Su- 
preme Court affirmed a conviction for sending obscene 
pictures through the mail in response to a decoy letter. 
The Court did not require that the record establish the 
rational basis for the postal official’s suspicions. At page 
609, it was said: 
“It appears . . . that for some reasons not disclosed 
by the evidence McAfee suspected that defendant was 
engaged in the business of dealing in obscene pic- 
tures, and took this method of securing evidence 
thereof.” (Emphasis supplied) 
Thus the Childs decision does not hold that the possession 
vel non of a “reasonable suspicion” by the officers is a 
controlling question in an entrapment case. 

Other decisions also have rejected appellant’s position. 
In Newman v. United States, 299 F. 128 (4th Cir. 1924), 
quoted with approval by the Supreme Court in Sorrells, 
supra, the defendant objected to the trial judge charging 
the jury on the issue of whether the government agent 
McDonald had reasonable suspicions that defendant was 
engaged in dispensing narcotics unlawfully. On appeal, 
however, it was stated at page 132: 
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“If the defendant committed the acts as detailed in 
the testimony of McDonald, the action of McDonald 
was lawful, and defendant was guilty, whether Mc- 
Donald's action was due to his reasonable suspicions 
or not.” (Emphasis supplied) 
In Silva v. United States, 212 F.2d 422 (9th Cir. 1954) 
the defendant who was convicted of illegal narcotics sales 
claimed error in the failure of the trial judge to grant 
a requested instruction on reasonable suspicion. As the 
Court states at page 424: 


“But appellant argues that the jury should have been 
instructed that where an accused has not, prior to 
his contact with the government agents, been engaged 
in criminal acts, and where the officers have no 
knowledge of any predisposition on his part to coim- 
mit any crime, any act on the part of the government 
which induces the accused to commit a crime consti- 
tutes entrapment .. . 


“In effect the proposed charge states that in the 
circumstances related entrapment is made out as a 
matter of law. No authority is cited in support of 
this proposition, and it seems clear that a flat charge 
of that nature would not be warranted in any case. 
Among other frailties it would tend directly to mis- 
lead the jury. Even though the accused had no 
previous criminal record and the officers were not 
shown to have knowledge of a predisposition on his 
part to commit a crime, still if the jury believed that 
the felonious intent and purpose were present at the 
time of the act they would be free to reject the ac- 
cused’s claim of entrapment. There is always a first 
time wilfully to engage in criminal conduct.” (Em- 
phasis supplied) 

Thus the existence of rational suspicion in the mind of 
the government official is merely one evidentiary cireum- 
stance among many bearing on the ultimate issue whether 
or not the crime was the product of the creative activity 
of government officials. 

In his brief (p. 9) appellant quotes Judge Hand’s 
opinion in United States v. Sherman, 200 F.2d 880, 882 
(2d Cir. 1952) to support his contention that before police 
may invite a narcotics sale, “They must have been in- 
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formed of past offenses”. However, as the context re- 
veals, Judge Hand was speaking of the proof at trial by 
the government of past related crimes in order to estab- 
lish a defendant’s predisposition to commit the crime 
suggested by police. As the sentence prior to that quoted 
indicates: 

“The proof of this (pre-existing purpose) may be by 

evidence of his past offenses, of his preparation, even 

of his ‘ready complaisance.’” 
Thus, this decision recognizes that the crucial question in 
entrapment cases is the actual existence of a predisposed 
guilty mind on the part of the accused as shown by all 
of the evidence at the trial. On this point, the subjective 
impressions of the police officer cannot be decisive. 

Furthermore, appellant’s contention rests on the re- 
jected theory of the dissenters in Sorrells and Sherman 
that would foeus all inquiry on the propriety of the 
conduct of the police rather than the predisposed readi- 
ness of the defendant to commit a crime. Appellant’s 
reliance on Morei v. United States, 1297 F.2d 827 (6th Cir. 
1942) also reveals the minority approach to the solution 
of entrapment problems. On facts distinguishable from 
the case at bar, the court there found entrapment as 4 
matter of law on grounds government agents had lured 
a defendant with no prior record by inducements of great 
sums of money. However, in reversing, the court quoted 
and scemed to rely heavily upon the rationale of the 
minority in Sorrells. Moreover, in United States v. 
Brandenburg, 162 F.2d 980, 982 (2d Cir. 1947) the court 
notes that Morei was the only United States Court of 
Appeals decision that did not follow the majority view 
in Sorrells. Thus, it is clear that appellant is now urging 
on this Court a philosophy of entrapment rejected by the 
Supreme Court in its two landmark decisions on this 
question. 

Furthermore, appellant’s legal position is not supported 
by logic or practical reality. In the first place, the erect- 
ing of “reasonable suspicion” into an absolute prerequisite 
to invitation would free many defendants who ought to 
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be prosecuted. If, for example, an officer with little 
more than his trained instincts to go on, successfully sug- 
gests a sale to one whom later evidence reveals to be a 
big time “pusher”, the defendant could not be convicted 
because the agent could not produce evidence to justify 
a rational suspicion at the time of the transaction. Thus, 
a vicious criminal with a long history of trafficking would 
go free. Moreover, the rule would afford no greater pro- 
tection to the innocent. As a practical matter, police just 
do not have the time to invite criminal behavior unless 
they have some suspicion that the other person will re- 
spond. Assuming this does occur, the truly innocent per- 
son will not respond at all and thus risks no prosecution. 
If such a person does respond, then it was probably the 
result of an extraordinary inducement. In such a case, 
defendant may present this to the judge or jury and 
gain an acquittal under prevailing doctrines of entrap- 
ment. Thus, appellant’s insistence on a rigid rule of 
evidence unreasonably limits the scope of criminal in- 
vestigation and is not in accord with prevailing doctrines 
on entrapment as laid down by the Supreme Court. Under 
present law “reasonable suspicion” is evidentiary on the 
controlling question of whether the crime was the crea- 
tion of the police. If willing predisposition is shown at 
trial, the mere lack of evidence prior to invitation should 
not, of itself, make out entrapment as a matter of law. 


II. 


In Any Event, The Federal Agent Had Grounds For A 
Reasonable Suspicion That Appellant Was A Violator 
Of The Narcotics Laws 


A. The standard of “reasonable suspicion” requires 
only that the officer has reason to believe a person 
is a possible violator. 


Assuming arguendo that government agents must have 
some basis for a reasonable suspicion that a person is 
a law violator before they may furnish an opportunity 
for a breach of the law, the question remains what precise 
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quantum of proof is needed. Appellee contends it is 
sufficient that a reasonable officer have sufficient data to 
indicate a possibility that a given person is a law violator. 

Clearly probable cause is too high a standard here and 
this Court has so held. Childs v. United States, 105 U.S. 
App. D.C. 342, 267 F.2d 619 (1958), cert. den., 359 US. 
948, Probable cause is a lesser standard of proof than 
that moral certainty that excludes reasonable doubt. 
Where the existence of a fact is only probable, the mind 
may entertain a doubt and yet feel that there is a greater 
weight of evidence in favor of the truth of the fact than 
against it. The term “suspicion”, however, relates to 
possibilities rather than probabilities? However, as the 
qualifying term “reasonable” implies, there must not be 
a remote but a substantial possibility, one persuasive to 
a reasonable man. Thus this Court has held that the 
test is met by “reliable information furnished through 
federal channels” even though the evidence was “conclu- 
sional” and “hearsay”. Cratty v. United States, 82 US. 
App. D.C. 236, 243, 163 F.2d 844, 851 (1947) ; Cf. Weathers 
v. United States, 126 F.2d 118, 119 (5th Cir. 1942). As 
with determining probable cause, all the circumstances 
and reasonable inferences relating to a person and known 
to the officer should be considered on whether the officer 
had a rational basis for regarding the person as 2 
“suspect.” 

Appellant, however, contends that a higher degree of 
suspicion is needed here because the severe penalties of 
the narcotics laws are aimed at “sellers” not addicts, the 
latter being more sick than guilty. However, the addict 
himself is a serious menace to society. As the Subcom- 
mittee on Narcotics of the House Ways and Means Com- 
mittee stated in its report on the Narcotic Control Act 
of 1956: 

“The foremost medical authorities in the United 
States further describe drug addiction by the use 


3“Suspicion” has been defined as “imagination or apprehension 
of something... without proof, or on slight evidence”. Webster's 
New International Dictionary (G. & C. Merriam, 1931), p. 2088. 
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of the term “contagion’ because of the manner in 
which addicts spread the drug habit to their close 
associates. The addict seeks to induce others to 
undertake the drug habit for a variety of reasons. 
Among these reasons are monetary reward from the 
selling to other addicts (and) the belief that by 
spreading addiction an addict will create sufficient 
demand to assure his own source of supply . . .”* 
This same report also quotes then current estimates that 
one in every 3,000 persons in the United States is a drug 
addict.’ Faced with such a clear and present danger, 
Congress saw fit to stiffen the penalties and leave them 
equally applicable to both buyers and sellers of narcoties.® 
Thus, since Congress has determined that the social 
danger from proselytizing addicts is similar to that from 
professional “pushers”, no different standard of “reason- 
able suspicion” need be applied by the Courts. Moreover, 
the condition of being an addict and of being a “seller” 
are not mutually exclusive or antithetical. On the con- 
trary, Congress has found them interrelated. Therefore, 
an equal standard of reasonable suspicion should apply. 


B. The record discloses suficient grounds for a reason- 
able suspicion that appellant was predisposed to 
sell narcotics. 


Appellant contends that all that agent Robinson could 
have inferred from his observations and conversation with 
appellant would be that he was an addict and nothing 
more. From this, he reasons that somehow suspicion of 
addiction precludes suspicion of selling. This logic would, 
seek to create two distinct and mutually exclusive groups 
—buyers who are addicts and sellers who are not. Such 


4U.S. Code Cong. & Admin. News, (84th Cong., 2d Sess. 1956) 
at p. 3297, 


5Id. at p. 3298. 


® An appendix to H.R. 2388 relating to the Narcotic Control Act 
of 1956 contained figures showing that between 1950 and 1954 as 
the average sentence increased, the number of prosecutions de- 
creased. Id. at p. 3287. 
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classification however does not cover the entire field of 
those engaged in trafficking. 

It is well known, of course, that there exist a group 
of non-addict “pushers” who get in the trade for business 
reasons in order to reap the large profits to be made in 
the “cutting” and markup of price on the resale of nar- 
ecoties to others. According to appellant’s reasoning, the 
government agent must have a reasonable suspicion that 
appellant fell within this group before the agent suggests 
a sale. Such a conclusion ignores the plain realities of 
the narcotics trade. 

As the subcommittee report quoted above indicates, Con- 
gress had evidence that addicts are constantly active in 
spreading addiction to others. Thus, in their own self- 
interest, the addict becomes a seller and contributes to 
the downfall of other individuals and to the weakening 
of the social fabric. The experienced narcotic agent is 
familiar with this situation. Thus, when he makes con- 
tact with an addict, he is justified in concluding that it is 
reasonably possible that the addict is also a frequent 
seller, predisposed to engage in further selling. Of course, 
addiction is not proof beyond reasonable doubt of selling. 
But forms a rational basis for the suspicion that a given 
addict also makes sales. A federal agent is, therefore, 
acting properly in investigating further and in making an 
invitation to sell in order to determine whether a pre- 
disposition to sell exists. This would merely be furnishing 
an opportunity to the person to engage in an act of selling 
which he was predisposed to do. 

However, it is not necessary to rely on addiction alone 
here since the circumstances surrounding the first and 
second contacts of the agent with appellant furnish addi- 
tional support to a reasonable suspicion that appellant 
was predisposed to sell. On January 29, when Robinson 
first made contact with appellant, the agent was riding 
with “Milk Shake” Wallace (J.A. 3, 4). The latter had 
agreed to supply the agent with narcotics (J.A. 12). When 
Wallace saw appellant, he told the agent to stop the car 
and park (J.A. 12). It would be reasonable to assume at 
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this point that the request to wait while Wallace went 
over and talked to appellant was connected with the ex- 
pected purchase of narcoties. 

This suspicion would be further strengthened when the 
agent saw “Milk Shake” and appellant go down the street 
and into a house known to be occupied by a person named 
Walter Hatcher, Jr., alias “Sam”. After a few minutes 
inside, the agent saw the two men come out and converse 
on the corner. At that point, appellant came over to the 
parked car and told the agents that “Milk Shake” would 
deliver the “stuff” in a few minutes. This is a definite 
participation in the forthcoming deal with “Milk Shake”. 
Appellant then stood nearby until the drugs were actually 
delivered by “Milk Shake” (J.A. 5). Thus, the agent was 
at this point presented with unambiguous evidence that 
appellant was probably aiding in the sale of narcotics. 

The preliminary conversations on February 4, prior to 
the time the agent asked appellant to make a sale, con- 
clusively indicate the wary, suspicious and careful nature 
of a person predisposed to make sales of narcotics. When 
appellant had told the agent he had not seen “Milk Shake” 
he then asked what the agent wanted. Taken in con- 
nection with the activities of January 29, this question 
amounts almost to an officer to get narcotics for the agent. 
After the agent told appellant he wanted fifty “things”, 
appellant asked if the agent was a user and if he was the 
same one “Milk Shake” was selling to in January. Ap- 
pellant said that, since he did not know the agent, he 
could not help him obtain narcotics. Appellant thus 
clearly exhibited the natural hesitancy of one engaged in 
the narcotics trade. Later, when appellant came back 
with an unknown man, conversed with him while looking 
in the agent’s direction, then got in the car and closely 
questioned the agent, appellant «supplied further indica- 
tions of his experienced warines: and his familiarity with 
the practices and hazards of the narcotics seller. Thus 
prior to the time the agent actually made a concrete in- 
vitation to appellant to supply him with narcotics appel- 
lant had plainly exhibited all the marks of an experienced 
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and clever seller of narcotics. All of this in addition 
to the concededly obvious fact that appellant was an 
addict, provide a rational basis for the agent to conclude 
that appellant was almost certainly a seller. The cir- 
cumstantial evidence thus supports far more than a rea- 
sonable suspicion. The officer was fully justified, there- 
fore, in going ahead with making an offer to buy narcotics 
from appellant.’ Clearly, there was no entrapment here 
as a matter of law even on appellant’s theory of “reason- 
able suspicion”. The Court below was, thus, justified in 
denying appellant’s motion for judgment of acquittal. 


CONCLUSION 


Wherefore, it is submitted the judgment below be 
affirmed. 


Davip C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
JoHN R. SCHMERTZ, JR., 
Assistant United States Attorneys. 


7It may also be noted that the same circumstantial evidence 
goes to establish the willingness and “ready complaisance” that 
mark appellant as a person predisposed to engage in narcotics 
traffic and thus meets all the tests set forth in Sorrells and Sher- 
man, supra. This evidence negates entrapment as 2 matter of 
law. 
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